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Ruling Concerning Access To Freeway Rights-Of-Way Under Section 253 Of
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Roa bloc to
Com

Municipalities

and Legitimate

Police Powers

• •
etltlon

T
he T... lrrt.HJ"rlllllira';C111S ACI of 19~1hl din-crl,'
cOlltt'mplates and eneoural;es the entq' of
romp... til;"'· 1..,',,1 r... Ic:(ommunic;llill1l.< CIl'"·

pani~s intu markels nadon....·jde. In order for
a IH.' ....• facilities-based telecommUllk;,ui()ll~r.,)mpany [0

ellter and c.[II11pete cfr~clivcl}' it musl be able ll..J cX~C:'

t1iliuusly build ilS local network, Unfortunately. many
municipalities present roadblocks lO cOlllpetition br
actempting to require Iha. compelil;"c k.<.:" 1 tdc(nrn·
mllnicJ.ti()l1~ c'lnlpanies pay pl'l)llIhilivt': :wd SoClIlle·
til1le.~ iJJt:~al ft:t:~ b ...f"lC~ Ihe)' are .. IIo...·cd t'.. us", lilt:
(1I1I J I;( right·"r.w'l).'

\-\·11('11 i1 tc!t:communici1lk'ns company sccks \0 1l~'"

" public ribhc·of·,,'ay. a municipality n'i11 Olten insist t!IC
compan)' execute :I -franchise a~reemenl." Beforc
acquiescing <lnd negotiatins: the sperilic. tNnlS and
cunditior,s ora -rrallr.hi~e <lS"~C:IlIc:'ll,~a prllcJt:nl (.r,m·
p<lny should thoroughly c\'alu<ttc its rights ;",11 lhe:
municipality's authority vu·a-';s public righl....J(·....ri)'.

Such an cvaluation requircs careful examinlWvn (.r
how the Ia...·s of (he particular stat( endow and distril>
Ute lour specHic s:overnmcnt.1' powers relating to Uscs
uf publi\; r iK'lt-ur·..,..,y.

FioL, the t:UlIIfJ41l)' lIIusl J~l~l'I'l\ille whir.h govern
mental enriC)' in thc state is cmpowered b)' sUI~ law to
;l\lthQrizc thc C'ompiln}' to conduct iB btl~inc~~ in the:
Slate. (n prc<;is~ ItJ;al terminolo~)'. lhi~ is "ffanchis,("
i\lIlh(lricy," Second, the company mllst OClcrminc
.... hich I'uvcnllllcllCal entity is empoloo'ered by rele...ant
.HaC(~ law l<l aUlhorize u~c uf the pul>li<: rilo;lat·,jf w:ly (or
Ihc (.nnchlC! of h\lsincs.~. This is cClUcci "ut:cupa/lC}
righl." Third, thC': c:ornpany must cV"dluatc ....·hclhe.. the
mllnicipalicy ha.~ the right Lv dl"rge a fcc fur lise of rnr
I'"hli,' ri~~hr-{}f-w.. y. and tltt' e.<aCI parameters of Ihr
l1lunicipalicy's rights in thi~ rc~..rd. Thh rdates 10. btlt
is not necessarily limic.e:d 10. taxiulo": PQwr.rs in L.h~ JLale.
Finally. the: t:OlJlpallY should delermine the exact P(......•
en the mll/licipalit}, is granted "'ith respect t(. regula
tory control over the time:, pl...cc allli manner uf" entry
lO lh~ pubJit: right-or.wa)'. This is the polic~ power th;,t/
:t mllllicipalit}' POSSC5S<:S.

hi addition. <:Vc:n whcl c a 11I\lllidp'di1r i:> <'l1l~') ...C"d hy
~r.a.l~ law '0 c:<.c:rcisc ccrtiliIl of thcsc puwC'r~. Ihl': nc...·

.. X-CHANGE .I~"'I"R'" 1~97
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There is no logical way
mat a fee based upon a

percentage of a
company's gross revenue

can be reasonably
connected to the costs

imposed by that company
by its presence in a
public right-{)f-way,

r~pcr;\l T('I';(·OIIIIllUnic;).rion.~ ACl of
1996' eS;;J.bli.shes vel")' sjJto.:ilic: rar:omc
ten for mlJnic:ipalicie$ and st:.ltcs ...·jtn

respect to :lut}, or; ty over public rilo:h I-of

way,'

1. Power 10 Granl fnmchi!';e Authority
Does the municip"liry have the right

t,) graM a r,.a:lchi.~~? Comraq' l(I lhe
UJnllTloll 11., ... (Jfrh~ (erm, a ·"fr;J.ndllsr." i.~

.. ril{ltl lo cond\lct business ii' ;.< J.:iv'-Il
~eoglJ.phic: :.Icc .... ' A mUnlcipalil,.- is IlS\J

all~ nol vc,;lcd with the authol·jty III r,g
vlatc lelccommunicaliOlls scrvices and
ouerJtiol\s, and therefore does not leeh
ni c.llly possess the po"'~r (0 grant ;\
telecommunicalioll," franchise. State

lJ.I,,,, l)'pically gl'<lnt such aUlhoril)' Ie) lhl'
scate public s~rvice C(lllllllission. nol
municipaJities.' Additionally, the lie\\'

federal re~i"I:'ilic>n prOVides that 1'0 Slatr
or local SI3111lt: or rC'gulation rll<l>' prr~

hibit or have tflr. dfect of prohihiting
die: alJllily vf any emily 1(1 proVide
lckcornmllnicalions ~ervi(l''' Thus,
iI((('Inpts to regulale in ;uc-as reserved to

the SL;lle pu hli,: ~ervice COIlHllj~~ilJ" (or
th-:- Fe-dna I C()ll1l11l1nicalion~

(:Olllflli~,j(JIl) ......Clllid inlp(·<.Jc til" offe-.··
ing of ne ...· tdcCOIllIl\Unic:.I,iQf1s .~C'T"'I':C~

ill a m<lnner directly ,(,nrrilr~' tv Icuci "I

j''1l1 r )' <lnd nlOder II 5/;.<onilrcls of /'c,,;-"I<1'
unn. 3nd would «dd l<tyc:r" of o"efre~u

lJlion which cOl\/liu ,..,jth, :lnd .:Ife- pre'

em pt~d by, teder... I" and st.J.te b",~.'· By
Ihr: ~:Imr. rnlr:n, provisjon~ of municipal
,1greements thal pertain to regul:llilHI or
!irnir;.<,;on of hll.~iness activit;l'~. tlr thaI
requir~ di~dosurr.of informalion .. lll)UI

,hI" nr.rwoTk ;oTC' <llso cypically hcynnd the

~cope of po....·ers rr..~..c\'f''',J II) munidp~Jj·

ties. Thi~ inclurk~ informaticllI ..hOlll
bUildings scrvt':d. (uscomel'~, hll~int'ss

fI!dl\~, oujl'clivcs anrl olher businC::I~

rcl.. lcd issues, eXCf:pr in-so-f4ir as ~\1r.b

information may he- rcquired to cl\;thk
the municipality to exercise il~ legiti
mate polin' powen wilh respect to
public ri~hl-0r- \yay.

JI. PO""cc to Gr~nt Righr-of-Us~

,,~ I'rc-viQu5ly explained, .h(." power to
~ranr ;1 ~rjghl of lISt:" i~ tit", proprietal' y
power to authori7.r" u~/: of, and (1)IIfrc.ll
ilCCCSS to, public ri~h t"-;lf-way for the C(.lII
duct of busincs~.This is the po\"er wbirh
i.\ m{)~t oftell thought of wherl people
discuss the issue t",f "franchises" and
right- of-way, Here :.UliO, hQwc\'er, munic
Ip:llilies are often limiu"ri Qr even pr~

"mpt("d (r<;lm cxcl'c:isilll; ~udl power." ln
many sL'lu:s. "tAetHe 01 l:<ue law Cxrr~Mly

cstablish that a mutlicip:llity has nl)

,lull'U1ll~ l(l arl>in:Hily r.xcllldc a Iclc·
phone (~'l[IpaIlY OT puhlic utility, as the
C\SC lIl"y b". fruUI 'L,ring lh" p\lhlic right·
r>f-way." C0un~ 1. ..... ,,0:: hclJ lh,lllnc ruhli,~

''';\>'s arc onj~· hr.ld ill rl'll<1 by 1\lllllic.ip,t1,

ili",~ ror lh~ J.'ubh<.:. ~md lh;,,[ munir:ip;,li.
ties ha\'t' rHtly .·"1S"I:uorr. nllr prop,i
t:laq·. PI)\Vf"f l,W C" , 11.<.: p'.Iblic ways."
!-"tlllhrr, 01) no!ect prt'1'101bl,·. SLHt' Jal"
I,,;,\, gr;\llt tl) tekeommuniC,lIin/ls 0:1111I

p.lIlit:S blJlh ~\ lr:.lrlf.hi,,, III ("ondtl"r bll~i·

nos, ilS w<:11 ...., lh~ I'i~ht III "CCllpy cer
lain puhli!' l'il.:hl-llf~",·aY bj' virtue or
r~t"C'l\'lllb " c~rtifj(at~ of IIpC'r;:I;'l;;
.. uthorily, or e:'lt';V"!c-1l1, from che stat~
punli,; Sr:fVIt (': t"IIJnmi"ion"

III. Police Po"'cr~ Ovc=r Public
Righl~f,W"y

III m'JSI C.l.,es. thf. JIJlhurilY 01 It&t·
mllnicipality (I\'~r ligIlHII~""';\r ;s limited
soldy to tilt" (llllni,·iralicy'.; police pm..·er
to regulalr. til,· lillll'. In.1nncr and rl.tr:~

of enrr>, lO ~lIch riglu-ol,\o>·ay." T"r-s, ar(~

Ihr. appropriate police
(It''''Trs of Ihe Illlln;<·;·
palley. To :l.r:nlllll'lish
Illis, lh,; munlcipJlity
should nit: rely ~";U1 t ;\

pr-Illlir 1.11 hc':n5c and
11(11 ;. (f~1I1ehi~t'. In
~d<ticioll. •i ulle .. I 1I.e:
ptlrpos.-s of ,h ...
Pf(.(C:),) i:-. rn (vlltr.:,1

;1(LnS 10 chr rigIH~"

...."y. :Inc{ ((. Jnnit Ji>·
r\lptioll tlj lhe- 1I111f1; ... i
pdl;l)·. rht· purpose is
served b:-, <Ipph'lfI~ rh<,
pruces!\ only 10 Ihost' provider., whu ..<:til

Ally COl1strtlCl illfl':lslruc:'urc, ThlU, if
OJl~ COlllpdllY- m(",cly USl:S ~nuthel' ('0111
pany'~ rll:twork Ihroll!:h lic~nsing <,r sp.r
"ire' <lgrc(,nlf.'1i 1.5, ;,mel im po~cs no bur'.
den upon Ih~ Iflllni .. ip:,liry, 001' ph~.,ic"l

Iy inLrUc!<"s "p"n Ihp municipality's

righHll~",.. I'. approv<il b}' the 11l1lIlil:ipali

I~ ShC1ldd not be n<:("~'MY-.

IV. Power to Charge Fees
Rt.l<;;irdlr:ss of wh,H pO\"ers a H111lliri

p:JlilY might :JClllJ.lly P(l.'$C-SS. mO~1

lIlunicipalilit:s dr:~ill' r.v charge tt:!ecolll.

municatj'lr"IS companies in clllllle(:lilln
"";th use of public right~f"way. Cili/'s
rna)' allemp' 10 c-hargc excessive lees ill
order lu rail(' revenue.... In the pasl,
r.cllTlpanic.> have :acquiesced. lU paying
.\tlCh fC't:s in order to :woid tirllC'ly ;oIIId
~x(>l':nsivl.' hllgalion. JI\ ilddilicJIl. a r:c)m

P411Y l1l;\Y nul wish to jeopardize iu reb
tionship wilh .. municipality by t:halkng
jll~ lire fees. However. the illlprtC'ls such

fcC's m(\)' have on (he economic;; ,)i d

(1)I11pctill\e btlSillesli "lay ill so Itl 0::

in$c:.nc:-cs Jtlstil)' tht: I j,,,-> of lili..-aliolJ.
F,)r in~lanr.c, ir the fc-c is a fj;oo;;cd <1f1l0Unl
p"' .. )il\~;\I' fvot of right-or~way, thc ::l.ndi
lir>nal C::lpilal co.~c 'llay prl'vclIl;.l <.:olllpa·

ny from hringing compelition lO are..s

whcre it does not Ctll'n-~'l!ly "''''~I

:\ddili()l\~lIy, if illlr(I\r-r! :-tfrc'r r"" f;l~~.

.SIIr:h ;l fr'" Crt·;\tfS an un;Llltie::lp;Ht'd
p,."n<llr~· on ~\ r:omp::l.n, rI,al has :'111"1:,,,·
cial fiber-optic nc:r"'llrk "Irc.. d~· in C'(i5'

r.ellce, Cilles C)tll.'l1 tT)' to dra\.,' all JIl.tI".

In' to the (able> tdrvlsiUII indust(\'.
However, ~u(h A (,olllparison tS dcfeClwe
becausc III 1111 iIi r;.lici('~ had lho: p')\\'e, I')

g ..all) fr-,<IIcni~,d facilities-ba.,ed IllOII,',p

olin to cable COIll]1:llliC"s" which .....as not
Ihe '.;I.'e- in tll(' 1e-It:communir.lti'Ul\

indt'Slr y."
In ord~ .. ttl <t\'(Jid paring- e)(ces..~ivr'

ftc'S rdared to a municip:lli,y'.< !;,,,,-ful
«ulhurily. a telc:communication\ carrier

must eKplol'e wl":lhcr the municipalit),
is trying to impo~{' .... n
ilkg,,1 tax.'" In l"O$t

C(lS('S thc aUlhlHil,' "',
jJ}~ritlll(" a cax is '('Sccd
with che Sralp. ll'gisl.,.

tUfe ~ll" 5t<ll<': (()nslltll

livn. Cast' I;>....,. often
C'XiSLS lilrthf.r ct ...ftlllllg

;1I1d rll'vc:lcJping (his
pOsilirJr},''' Critically.
hoth (,c1ef;\1 :lncl Slate
c:r)\ITlS h:ne SUp!"'llt:.!
the:- prillcjpk tI,,,,
llIunicip<llirics m<l}' !lot
lise theil police !-'l..,,,,,r.f3

UVl"r public ri~ht'df..wa}· to generate:- rc:v
eJluc:.20 Even if <I municipality c.art cxaCl

a fcc or has the aUlhnriry to levy a tax,
such riglll lIIily he limited. A user f..r.
lhou is caIrU/:lled not jusl to rr:".I1\'(:r ~

cost imr",.~.)d Oil tile lIIunic-.ip3Iiry or its
rcsirknts, bill to S~llcralc n:vr:ntlE', i.~ by
ddinitil)l1 a ta.x.:· Statcs g<:nerall}' folk.w
lhe rule Ihal a rr:gllblt)~y fee such «5 a
lic:e/uinl< frr: which is displ'opunionalr
tl) the COlO! of issuing Ihe: lir.c"ny :Ind th~

regul:ltion or thr" IJ\lsiness licensed is :.l.

laxY
Whl're a municipalily's P0\lo'{'(S over

public right~l~w...y 4Tl' limited to police:
pt.1wcn. the mUllicip~lilY i$ C'ssenti;J.lly
lirnitt:d 10 chargin~ I"c:c:s which c1tn b.:
dcrnonscratcd to direclly ('ov(~r to(' costs
of administerill~ Ihe righc-of-way,"
There' is no logical "'-"1' th". a fcc bllSed
IIp.,n i\ pc.'rcenta~e of a company's gro:>s
feVenue can bt: rea..'iunably connected tl)

(he costs imp(I.\cd by that compau}' oy ils
presenC'r" in it public right-of-way. Th!s is
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cspeci;;tll)' lIU': wh~1l the definiLion of
gnn." revenue: .:onuincu is so c"=p;!I1.ivc
th'll it covers revenue genec,ned olllb,de
of tht: municipality. In dealing ,,·jth a
rnunieipaJil)', a (Olllpany ~ht)\lld dSb:. f(>r

prouf thilr the fees I'cuposed by the
lTlllniLipaliry ar~ in fael designcd rn (o".,.r
the costs of ..drniniuc;jlion, and rhe:
mIlJlicip:llity'" j'.lstifao!inn fClr Ihc fee. In
evallJ,Hin~ any :l.Knoement proposed by <l

municir,t1iry, a company must luuk for

1<"1' wording; <".R. if the dofllment refers

tl) ";, \'aluable property right'· ilnd not the
recollplllelll of any CC/.,t incurred hy lhe
lllllnicipality, it is proh<i1)h( overreachin).:.
In addition, other expcn~(""s. such a.~

bonds, indemnilie.s, ;:md (,)ther fl::,=5 that
Ill<ly I,,:: desi/?;ot:d ro cover :J.ddjtional
tOSL~. CIC::lrly the c'e911ircmenr lhal a com
p;my provide in-kind serviccs to tht:
municipality does nor I:Over the re;IS()I1
ahle cost uf administcrillg Ihe. right~f-

V. Federal Legislation
The ne"",, F~deraJ Icgislatinr\ lHOvidcs i\

lmllorm pro competitive naliOllal policy. It
IJro\"lde~ th.o\I. 110 Sl:llC or Inr,,1 g-overnmenr
Gln prohibil lll' !l:lvt? the dku tlf fllUhibit
ing rhe abiliry tlf al')' .:l1ucy (0 prm;,)e
rdcCOll1nUlOications senin~.'· Lll..h ll1unie
ip:lliry c:m eotlt;lIue 10 excrcise it$ Ie:oitj.
marc poli<:e powcrs over rh~ pllhlit: l'i~ht-<lf

.....~v. !JUl it rnll~1 du so ')11 i\ compellli"elv

lICllU·.t1 b.u~." A municipalily mal' <hilfgl'
r~,' and rea.'Kmable eomrcn~ali(ln whil'h
'lI\"t ue (oillpetiti"dy lIcuu-al and non.<.Jis
crimill::ltoqi, :.Inri which Illust be rlisdus.:d
by lhe munidpalir)':" Such compem:'lic)J\
may be lunher limitcd by statel:lw (;c:.

.....helhec the Ulunicipaliry has the right to
levy a. c;u;). UnfOrtlmatdy. ~nmo:- rnllllir.ipal.
iues have misinterpreted Section 2S!\ (e) uf
tht: Tdccummunic:ltinns An to give them
authotiry to ('h:.tl~e fees that they an: not
permitu:d to chargc- 1l11<1r:r their st."He Ia"".
In addirinn. The Federal Iq~i.~t.aj\)n pre
.-rllfJL1 incons.isr"'"1 ::lI\d in<orT1p;o(ihl,~ exist
ing .,c;orr. laws and rCI\do::rs void mOSl' Pl0~;'

~ions in exhtillg agreemenlS that require
the lJayment of dj~eriminatory ke~!~

Companies must coruiclcr how they ....-i\l
correct c)(istinli: agreements chal are incoo
,i~lcnl with thr. Federat kgisl<ttiull. hI addi·
tion. the new federal I" ..... p('t)\'idc~ L1,at tile
federal COUl'[S shall b... Ci fOl'um 101' dispulcs
"nJ gives the Feueroll <':ommullicauons
Commls."t)tl p ..~cmptl>ry rights."

MUllicipaJjdc~;ll'e liJc.dy to eti~I)\1l'" lIlt:
IIlt'aning of lite: Ill'''" ,,'cdcral H'UICJ.lo'cis,
cspcdally in rcgard to Lhe meaning of duo

term "cornpC'tilivr.ly nculral-.
<'· ..C()lILp~tirively nc:ute-"I" eS(;lhli:ihe:i a

higho:-c $t~nrhr (\ thanjll.\l ··Il(tn-di~(Clmi·

ll;l.tory In-.Hinenl- or "cqllal treatment."

p,t:slJm;\hly. if Congr~,-~ had il\lenrl~d (I)

r"'1"lle only "~Illlal trt:;,(lcn~IH". the Ie. I-; is
l:lIion ..... f1uld 11.1'<' used tl1,',,(: ',·ords. or

wfll\ld h,IVl: used the '::1111 "nr.lIlrdl", with·
OUI Ihe I!ludifier "colllpetitively'" The

term is rd1c:nivc of thr: underlying il1l~1H

of the ne ...... Fed!"l:.o1 H.."\nd:.ord ro foster the'.
entry uf ::,)mpt·li((,r.~. the dC'vclnpment of
cornpctiti\./\ .lOd lht· u<:plo'r'mcnt of infra,
5lrllll.ure. A pllli,Y which i.~ 'Il~rely nOll
discrimill"I'lry and !,lOvidc~ for '-(lllal
lre-:allnen', I():l~ /lot s;lIi,ly [his hishn

st;~ndard. If orl lhr: surf;)(r ;. Illlln\Clpa11t:'

treats all companics ('"cputty. but thr: rr'sult
i~ th,)[ if I, n()~. I::(0r111lll:C.lllr [(,:lsibl, file ~

c'Hnperi"" to L'nt("I' II Ie rn ..lrkctplal:C:.

Ihen thr.' llllll\icipahty i~ l'robablr in \'il)b·
[iun vI" the 1I(,"~' redc:ral ~r;U1d:.lld. as made
evidel1t h~' the fc.lII(I ...... ing cxample:-.

a. Ex,Lln rIc: [f (1 nJunicipality insti·
llllf:S a "n('nclisl.riminJWT;·· fc:~ or "lie
celli per f(.ot fur (;"I'",\:I wire (~blr". and
three t:t:nt.. per foot fllc' libel u!-'t.i( cable.
~Ilch a rcg; 11I<: wlJuld nor hr. "competitive
ly lleLl!C;,f" ~i"ce it .....H,ld f:wnr rhe: i"cullI
bellL LEC:~ (",·hid. h:wt: ';IILJ:,la"ti~1

embedded COpp'-1 wir.: il\t'l':lstrllrllJr.-s).
b. F.~;llllrJte: If a rn'JIIicip:dity decides

Ihat a.:rial ,HI;ldlllleIHS arc un~igl.. ly arid
that ~,IJ lI<:"'c:om~r~musc iml::lll lheir fiber
undcr~r"'(Ind. rI", Loulcl also bc in ,·inb·
tion of d.<, IIC"" Fe-cil·r.il sl;llIJ ..lld (0 th~

cxtenl It pbc:c:J n("~ en Ir:'llI IS ..It :.l

O\:llcri;t! di';Mi""Clldr;':' vls-:\·vis rh"
inC:llmuellts.

c:. E"';\Inpl(," ~ \'r:ry high one"time
Ch1lQ;I' would also not h~ cnlllpetith'dy
neutr<ll .,il1l'<' it ,,'ould abt' . (,b\'iousl}'.

EwcII' the inclIllll'<:ol U::.C.

\1.Non-Di.scrmlillarion
Municif);ilili.-:s chargillg fr:..,." should

du so on a nondi:-t:rimin:Hory basis." All

local e~c !lange earri~·n. including the
incumb~l/l, .,houlrJ be ~lIhj~n to those
fe:c-s. ""hit:h ~h()l"d rCCt.vo:-r ;,lIly the actu
J.J l'l,:-l of providillg access to pulJlir right
of''''·:I;·. Onr. should cbed.. into ho'o/ the
ineulTlb~nt local plC,vid~r is trc'Hc:t1. The
feder"l lj("ernmellt allrl ~om.: states h<lve
passed lcgislaril)1l that rC"lJlllles (hat an~'

ft'es or :tSSeS~ITtr/ll.~ shall be on :1 IIlJndis
c:rimioiLlory hJ.Sl~. OInd sh:lll nnr ex(e:~rj

tl1<' fixcd alld ":lri:lhlc (;1J~t:s to the Ir><::ll
'Illit of gQW7rllTllellt in gr.lntin~ <l permil
<tne! maiIll;Jinil1g the riglr l of w:\y~, C:l.<c
lllCt1t. ur pllhlic: pJ:lCt·~ \I~rd by the
pc.)virler.

VlI. N ...~oti3Iion CouLl
A "permit" shuuld be: used in3tead of a

'lr:lOchisc" 10 stantbrdi:te and make eHi
eient Lh~ proee~:\ by which lelecommuni'
cations common t'arriers gaill access to

the pllhlie righl-{)f......ay. A permit. license
or oTtl1n:l.Ilce uf 8~l1eral application
w()uld ilC(llfl1 plish thi~ gc,al. Such pcr

mil. e:le. shoulrl ensure the recovery of
costs incurred by the rnunicipo\lity, miti
Rate the llnpact of Imlll..<lI'y F:ro'~lh upon
Iht: municipality's infrastrUl:turc, :lnci

ensure thJt the: polir.y CJf {h~ munir.ipality
liJ.' J. compctitively neutr,,1 imp:!ct lIpu:'
all 1~·l('"<:o,mmLlnic<ltioll~ pcol'iden..-\ uni
('('llfl competitivdY nClIU:ll prl>rc;; is tll.
I>c~t ..... :.l~. to promotr: the de\'clufJlI,cllt rA
the i1lformation ~(Ipe:rhi~hway.

\0111. The Ab'Tt:cmO::IIt
Since mUJlicipalitib du not hdvc juris

diLli"" u"ef thc rrguLltioll of ccl~t:um.

rnllnicatiOl13 3el'viccs. the ·ord "frar>-
t:bi~l':· 3huuld nor be: lJ.,t:J l denoLr: th.:
mc of Ihc: pulllie right~f-way hy tc:I"'cvm
Jllunication~ carric:rs. The state 1:.1.'.'1 where
Ihe tnunicipaliry h loc:alcd will determine
,.,.hc:ch<:r to title the cinrumC:1l1 a ~ll.«':

Agrecm .. nt,~ ·Consent ..\gre~menl.·
·Permir: or " License." If :I ;'lIl\idp~llIr
ha~ the right to Ie"r a t..aX, a limir.-cl gross
rcvellue dc:linition in the: (tgrr~mel\t "'ill
miti~ate Ihc fcc. Jt is impnrtant t<> illdllc1e
l~n~\l;,(gl': thal Slates th;\t new L"", (<)n
t:el'lIin!': the righl-,.,f- .....;<~· Cill .r:l\der voicl
e>:i~ring p/ll\·isitJl1s Jnd th:1t thr- clllnpJ.nr
dot's not I";live ." rif;hrs II> (;hallengc th.
"';iliclil) ,)f the provisions c01lt:.illed in rhe
~KrO:-l':Il.ellt.

Conclusion
The m~in plJint to come it"",L)' with is

that telecomm(lnil~ali(ln romp:1nies are
IIOt ne~otiating a nlUnicipal franchisc,
bUl a permil. license or ordinitllce ofgcn
eral applir.ali,)n. that governs hm.!......hen
and whcre tc\ecnnllnunication cUlIlpa·
l1i~~ can entt>r rhe public right-<)f-....·ay. tlOI
whelhc:r thcy can C'oter, or ho"",, the)' (::.111
us-<: it. Only then can tclc(:o/llmunicati"ns
compani<:s proVide (heir ser\lices on ;1

Ic:~d pl:lying field ill :l compe-litive
nlarketplacc. ~

,"'ff.Tc'dzeh fl{jrn) jj viu pUiidl'.Tl/ arId

(H)ij/tlll( gtmaa/ "(m7l~c1 c'l Tc~p"rl

Comm U1I;llllir)·".1 r;rolJ,p Inc. She (.Q1I b~

1r.IZr.h~d 11.( (718) .'1.5.5 20()(J.
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B. Federal Decisions

The following discussion summarizes recent decisions regarding section 253.

1. BellSouth Telecommunications, Inc. v. City of Coral Springs, Florida, No. 97

7010 (S.D. FI. Jan. 25, 1999)(any part of a city ordinance not dealing directly

with managing the rights-of-way is preempted by section 253). Florida law limits

municipal fees that could be assessed for rights-of-way occupancy to one

percent of gross receipts of recurring local service revenue for services provided

within city limits. It forbids cities from exercising regulatory control over

telecommunications companies regarding their operations, systems,

qualifications, services, service quality, service territory, and pricing. Relying on

AT&T Communications of the Southwest, Inc. v. City of Dallas, supra, the court

found the city could only regulate use of rights-of-way and could collect no more

than the statutory one percent fee on revenues from local recurring service

permitted by state law.

2. Cablevision of Boston, Inc. v. Public Improvement Commission of the City of

Boston, No. 98-12531,199 U.S.Dist. LEXIS 997 (D.Mass. Jan. 27,1999). The

court provided its views on pleading and proof requirements for certain types of

claims. It held that to establish a section 1983 claim (1983 creates a claim for

damages for denying the plaintiff its federal rights), a party must assert a violation

of a federal right, not simply a violation of federal law. To establish an

enforceable federal right, one must show that (a) Congress intended the statutory

provision to benefit the plaintiff; (b) the right is not so vague and amorphous that

enforcement would strain judicial competence; and (c) the statute unambiguously



imposes a binding obligation on a governmental entity.

The court stated that it appeared section 253(c) would not pass this test, since it

imposed "no mandatory obligation on any state or municipality." Even if it did,

the court stated that if a defendant could demonstrate Congress had foreclosed a

section 1983 (violation of a federal right) remedy by adopting a "comprehensive

enforcement scheme that is incompatible with individual enforcement of §1983,"

then a section 1983 claim would fail. Section 253 was such a remedial scheme.

Nevertheless, the court found that one can still plead a Supremacy Clause claim

to challenge actions arising to a prohibition of service under section 253(a).

As to whether conduct covered by section 253(c) could form the basis for a

claim under Section 253(a), the court stated: The current complaint does not

allege that conduct by §253(c) violated §253(a), but if this were only an issue of

pleading, an amendment to the complaint could be permitted. It may be,

however, that Section 253(c) expresses an intent that 253(a) not operate to

preempt local regulation of municipalities' rights-of-way under any circumstances.

This is a question that will require more analysis to decide, perhaps in the context

of a future motion to dismiss. !fL at 30 (emphasis added). The court then

reserved the question of whether one might plead section 253(c) type conduct as

a distinct section 253(a) violation and stated it would consider it only in the

context of a motion to dismiss.

The court also noted that it appeared that the term "competitive neutral" in

section 253(c) did not apply to "management" but to the "fair and reasonable

compensation" prong of section 253(c), while the "nondiscrimination" prong



applied only to "management."

3. AT&T Communications of the Southwest. Inc. v. City of Dallas, 8 F.Supp.2d

582 (N.D.Tex.1998)(city does not have authority under either federal or state law

to impose franchise conditions or fees on telecommunications service providers

unrelated to rights-of-way use), summary judgment granted, No. 3:98-CV-0003-R

(May 17, 1999).

AT&T had a certificate of operating authority (COA) from the PUC to provide

local service in Dallas. It planned to introduce a new service known as AT&T

Digital Link (ADL). AT&T would primarily use Southwestern Bell facilities to

provide the service. With some customers, however, it needed to use five miles

of its own cable which was located in the rights-of-way. The facilities had

previously been used by AT&T to provide long distance.

AT&T sought Dallas's permission to use these facilities for this new service

pursuant to its existing ordinance. AT&T offered to pay compensation for the use

of the rights-of-way as required by the ordinance and a fee of four percent of

gross revenues derived from ADL traffic carried over these facilities. Dallas

refused, however, insisting that AT&T obtain a franchise agreement covering §1l

of AT&T's telephone business in Dallas.

Dallas's franchise application contained extensive regulatory provisions.

Among other things, it required AT&T to provide detailed ownership and control

information, character qualifications, information relating to present and past

telecommunications systems holdings, and other financial information such as

financial projections through 2007. Much of the required information had been

---,0>_._--



reviewed by the PUC or exceeded what is required by the PUC to operate in

Texas.

AT&T filed suit alleging various state and federal violations, including a

violation of section 253(a). The city moved to dismiss based on a lack of subject

matter jurisdiction citing the failure to exhaust remedies before the FCC. The city

also relied on the doctrine of primary jurisdiction. The court rejected both

arguments. It stated that exhaustion was required only when the original claim

could have been brought solely before an administrative agency; there was no

indication that Congress had intended to grant the FCC exclusive jurisdiction

over these types of claims. The court rejected the primary jurisdiction argument

finding that the considerations, which favored FCC input on matters within its

special competence or expertise, were lacking. The court stated that (1) it was

just as well equipped as the FCC to conduct a statutory analysis of the FTA, (2)

no special policy determinations or input from the FCC were needed, (3) the FCC

had already set out its policy positions on a number of issues raised in the case,

and (4) referral to the FCC would lead to lengthy delay which would be adverse

to AT&T's significant interest in obtaining a swift adjudication. This interest also

outweighed any benefits that might be derived from soliciting the FCC's views on

the issues before the court.

The court granted a preliminary injunction. It found several aspects of the

ordinance to be contrary to the FTA and PURA. The court stated that federal

law limited Dallas's regulatory authority to two narrow areas: management of

rights-of-way and the right to fees for use. Absent a specific delegation by the

.._.._----_.__ ....__.•_~-_.._--- -----------------------------



state (of which there was none here except as to rights-of-way management),

cities did not have the more general authority to regulate to protect public safety

or welfare. The court stated that Congress' intent in passing section 253 was to

remove all barriers to entry in the provision of telecommunications service by

preempting any state or local requirement that "directly or indirectly" prohibited

market entry. It also found that the FCC's interpretations of the limitations

imposed by section 253 were consistent with the limitations imposed by PURA.

The court found that FTA and PURA permitted Texas cities to require

franchises from COA holders who "used" rights-of-way. Municipal discretion in

this area, however, was limited. A franchise grant can only be conditioned on a

provider's agreement to comply with a city's reasonable regulations regarding

"use" of rights-of-way and payment of fees for such "use". Dallas did not have

power to require a comprehensive application or to consider such factors as the

company's technical and organizational qualifications to offer new services.

These are matters that are both reserved to the PUC and preempted by PURA.

Neither the FTA nor PURA provides Dallas the authority to place conditions

on a telecommunications service provider's franchise other than those related to

use of rights-of-way. Many of Dallas's requirements, such as having to submit a

wide range of financial information, maintenance of detailed records subject to

the city's approval, a requirement to provide "ubiquitous service," and the

dedication of duct and fiber to the City's exclusive use were unrelated to use of

the city's rights-of-way and, therefore, beyond the scope of the city's authority.

Finally, the court found that the city did not have the power to impose fees



except as compensation for "use" of the rights-of-way. Dallas was seeking four

percent of gross revenues from all of AT&T's activities within the city, regardless

of whether fees were related to use of rights-of-way. The court noted, among

other things, that the revenue base included 25 categories of revenue. The

revenue base even included long distance, which was exempted from the scope

of local franchise authority by Texas law. The court also noted that requiring

AT&T to pay fees on revenues from the resale of Southwestern Bell services

would be tantamount to double billing, stating that AT&T already paid

Southwestern Bell on account of its pro-rata share of franchise fees that

Southwestern Bell, in turn, paid to Dallas for rights-of-way use. The court

concluded its discussion by holding that any fee that was not based on use of the

rights-of-way, constituted an economic barrier to entry under section 253(a).

The city tried to justify its actions as an attempt to comply with the

"competitively neutral and nondiscriminatory" requirements of section 253(c)

stating that what was being offered to AT&T was no different that what was

offered to every other provider. The court stated that because some might have

agreed to a preempted ordinance, others should not have to. Competitive

neutrality did not require that cities treat all providers identically or that the city is

required to ignore significant distinctions among them. Exact parity is not

required. With regard to compensation, the court did state that different burdens

on the rights-of-way might warrant different fees.

On May 1, 1999, the court granted summary judgment in favor of AT&T.

Noting that this case involved express preemption by section 253, the court



found that the city could not impose its form franchise agreement on AT&T. It

reiterated its prior holding that the form franchise is unlawful, because it sought to

impose on AT&T conditions unrelated to use of the rights-of-way, e.g., disclosure

of detailed financial and operational information, dedication of fiber and conduit

for city's free and exclusive use, detailed audits, payment of four percent of all

revenues from whatever source, etc. Since these conditions are unrelated to

management of the rights-of-way and fair and reasonable compensation for use

of rights-of-way and, they are not covered by section 253(c). The court rejected

the city's argument that an ordinance would be preempted under section 253

only if state and local requirements fall outside of section 253(c) and have the

prohibitory effect under section 253(a). The court also rejected the city's

alternative argument that even if the franchise requirement is not within section

253(c), summary judgment must be denied, because AT&T had presented no

evidence of a prohibitory effect. The city had argued that evidence of the

ordinance being burdensome or costly did not mean it was prohibitive within the

meaning of section 253(a). The court also rejected this argument noting that

there was adequate evidence of prohibitive effect, because AT&T would be

subject to prosecution if it decided not to comply with the ordinance. This was

enough of a prohibitory effect.

The court also found the city's requirements were preempted by state law.

The city's regulatory power was limited under state law to management and

compensation for use. Except for these limited powers, which had been

exceeded by Dallas in this case, exclusive jurisdiction to regulate fell to the PUC.



4. AT&T Communications of the Southwest, Inc. v. City of Dallas, No. CA 3-98

CV-003-R, 1998 WL 386168 (N.D. Tex. July 7, 1998)(non-facilities based

provider not subject to Dallas's franchising authority). The court granted a

preliminary injunction in favor of another plaintiff in the case, Teligent, who was a

fixed wireless provider with facilities located on private property. To the extent

Teligent needed conduit, Teligent could simply lease it from another carrier like

Southwestern Bell or GTE. ("Use" to the court meant physical occupation of the

rights-of-way which did not include the wireless services and the lease of

facilities from an ILEC.)

On May 1, 1999, the court granted Teligent's motion for summary judgment

holding that since Teligent did not use the rights-of-way, it could not be subjected

to the franchise requirement. Also, since Teligent did not "use" the rights-of-way,

the "safe harbor" provided by section 253(c) did not apply and was irrelevant.

The court also stated that Teligent had provided sufficient evidence of a section

253(a) prohibitive effect, i.e., it could not offer 911 service unless it agreed to a

franchise. Without 911, it could not enter the market under its COA. Thus, there

was a prohibition under section 253(a).

5. City of Abilene v. FCC, 164 F.3d 49 (D. C. Cir. 1999)(state may prohibit

municipalities from providing telecommunications service). Texas law prohibited

municipalities from providing telecommunications. Abilene wanted to provide

telecommunications service, believing that the local provider was unable to

provide the kind of services its residents needed, e.g., "two-way audio, video,

and datatransmission capabilities." The city filed a section 253(d) petition. It was

-_ ..._..._--_..._-------_._------_._--_ ....._------------------------



denied by the FCC. The city appealed to the D.C. Circuit arguing that cities were

protected entities under section 253(a) and that state law barring their provision

of telecommunications service was invalid.

The court upheld the FCC's decision finding that the statutory scheme set

forth in section 253 did not justify federal interference with a state's regulation of

its own political subdivisions. The court held that section 253(a) could only be

construed to affect areas of state sovereignty where Congress clearly had

indicated its intent to do so. liTo claim ... section 253(a) bars Texas from limiting

the entry of its municipalities into the telecommunications business is to claim

that Congress altered the state's governmental structure ... [and] courts should

not simply infer this sort of congressional intrusion."

6. City of Chattanooga v. BellSouth, 1997 US Dist. LEXIS 17458 (E.D.Tenn. Oct.

24, 1997)(five percent gross receipts fee constitutes an unlawful state tax),

remanded, 1 F.Supp.2d 809 (1998)(federal court has no jurisdiction under the

Tax Injunction Act to hear unlawful state tax claim). Chattanooga's ordinance

required providers who wanted to install facilities on poles and in conduit to pay

5% of gross revenues from services provided within the city. The city originally

sued in state court. The defendants removed the case to federal court. The

district court found the fee to be an unauthorized tax under state law and rejected

the city's argument that it had the police power to impose the fee. The city

moved to alter or amend judgment pursuant to Fed. R. Civ. P. 59(e) claiming the

Tax Injunction Act, 28 U.S.C. §1341 deprived the court of subject matter

jurisdiction. The court agreed, remanding to state court but reiterated its prior



holding that the fee was an unlawful state tax. A state court later held the fees to

•
constitute unlawful taxation under state law.

7. AT&T Communications of the Southwest. Inc. v. City of Austin, 975 F. Supp.

928 (W.D.Tex 1997)(city interest in regulating telecommunications service

provider limited to management and compensation for use, an interest not

implicated by non-facilities based providers).

AT&T sought to enter the Austin market by reselling Southwestern Bell (SWB)

services as well as by rebundling UNE capabilities. AT&T, according to the

court, did not intend to "install, operate, maintain, or repair any

telecommunications in the public rights-of-way." The city passed an ordinance

requiring providers like AT&T to obtain consent to provide service within the city.

Consent was conditioned on payment of franchise fees for use and occupancy of

the public rights-of-way and other requirements such as the disclosure of detailed

financial and organizational information, SEC filings, and the like. This

information duplicated or exceeded that required and considered by the PUC

when it had granted AT&T's COA application. Operating without approval

subjected providers to criminal sanctions.

AT&T brought section 1983 (violation of a federal right), Supremacy Clause,

equal protection and due process, and PURA 95 claims. The city moved to

dismiss the section 253(c) claim. Examining the same legislative history and

statutory language discussed in GST Tucson Lightwave, Inc. v. City of Tucson,

the court found an implied section 253(c) claim and denied the city's motion to

dismiss. TCG Detroit v. City of Dearborn, 977 F. Supp. 836 (E.D.Mich.1997).



Austin initially raised exhaustion/exclusive jurisdiction and primary jurisdiction

arguments, both of which the court rejected. As to the exclusive jurisdiction

argument, the court stated that nothing in section 253(d) suggested the FCC was

to have exclusive jurisdiction over preemption claims. Referral to the FCC under

the primary jurisdiction doctrine was also inappropriate because (a) the issue

here involved straightforward statutory construction which ultimately rests with

the judiciary; (b) referral to the FCC would result in a lengthy delay; and (c)

section 253(d) preemption was "arguably" only a mechanism by which the FCC

on its own accord could raise preemption issues. The court held that

preemption claims were clearly within the jurisdiction and competence of the

judiciary.

In granting preliminary injunctive relief, the Court found that the threat alone of

criminal sanctions and fines for failure to obtain consent would amount to a

prohibition within the meaning of section 253(a). Examining section 253(b), the

court found nothing in Texas law, including PURA 95, provided the city with the

authority to impose the kind of regulations it sought to impose over a non

facilities-based provider like AT&T.

Final judgment was granted in favor of AT&T. Id., No. 97-CA-532 (W.O.Tex.

filed Jun. 4, 1998). In post-trial briefs, the city raised the Tax Injunction Act as a

jurisdictional bar. The court stated that if these fees were in fact taxes, they

would appear to violate Texas law which bars municipalities from imposing

occupation and privilege taxes on telecommunications providers. The court

found no jurisdictional bar citing Pendleton v. Heard, 824 F.2d 448,451-52 (5th



Cir.1987)(courts must look to the primary purpose of the lawsuit when

determining whether the case falls within the scope of the Tax Injunction Act).

The court found the issues in the case had nothing to do with the

appropriateness of the fees required by the ordinance. The court stated the

Austin case involved a challenge to an attempt by the City of Austin "to impose

onerous regulatory requirements on non-facilities based providers and to force

such entities to obtain municipal consent before providing local telephone

service--under the threat of criminal sanctions and fines for non-compliance-

when the City has no authority to do so under federal and state law."

8. TCG Detroit v. City of Dearborn, 16 F. Supp. 2d 785 (E.D. Mich. 1998)(city

may charge rent for use of rights-of-way but may not require franchise of ILEC

with statewide franchise), appeal docketed, No. 98-2034 (6th Cir. Sept. 9, 1998).

TCG was licensed by the Michigan PSC to provide local service. It entered

into an agreement with Detroit Edison to install fiber in ducts with lease back to

TCG. When the city was informed of this activity, TCG had already installed

some seven of twenty-seven miles of cable. The city objected, stating TCG had

to obtain a franchise before entering the public rights-of-way to install cable. A

lengthy dispute and negotiation followed. A draft franchise agreement provided

that TCG would pay a 4% franchise fee of TCG's gross receipts, a $50,000 one

time payment in lieu of providing fiber strands, and up to $2500 of the

management costs incurred by Dearborn in connection with granting the

franchise. Michigan then passed its own telecommunications act. The law limited

municipal recovery to "fixed and variable costs" incurred in granting permits and



maintaining rights-of-way. Michigan law also required that fees be charged on a

nondiscriminatory basis. The Federal Telecommunications Act of 1996 was also

passed. The city refused to modify its franchise and fee requirements. TCG

then sued claiming Dearborn had violated a number of state and federal laws,

including the Michigan Telecommunications Act and sections 253(a) and (c) of

the Federal Act. In particular, TCG Detroit alleged that Dearborn's Ordinance is

unlawfully prohibitory under §253(a) of the FTA, and contains requirements far in

excess of the City's limited authority under §253(c); that the Ordinance is not

competitively neutral and nondiscriminatory as applied to TCG Detroit, and is not

being applied against Ameritech, the dominant local telecommunications

provider; and that the Ordinance impermissibly seeks to exact compensation far

in excess of the City's costs. Dearborn, in turn, filed a third party complaint

against Ameritech, in part, because TCG had challenged the disparate treatment

of Ameritech. The court, on its own motion, dismissed TCG's state claims stating

they should be resolved in state court.

The city moved to dismiss the section 253(c) claim. Examining the same

legislative history and statutory language discussed in GST Tucson Lightwave,

Inc. v. City of Tucson, the court found an implied section 253(c) claim and denied

the city's motion to dismiss. TCG Detroit v. City of Dearborn, 977 F. Supp. 836

(E.D.Mich.1997).

The parties subsequently filed cross-motions for summary judgment.

Regarding section 253(a), TCG claimed that the ordinance constituted a

prohibition to entry. TCG also argued that the compensation violated section

.._----_._-_._----------------------



253(c), because it was not "fair and reasonable" and it was not competitively

neutral or nondiscriminatory. TCG argued that, as a matter of federal law, to be

fair and reasonable, fees should be cost-based. To be competitively neutral and

nondiscriminatory, TCG argued that ILEGs and CLECs should be subject to the

same agreements and fees.

The court granted summary judgment in favor of the city. The court believed

that "fair and reasonable" under section 253(c) depended on the facts and

circumstances. Citing City of St. Louis v. Western Union Tel. Co., 148 U.S. 92

(1893), the court held that cities had a right to seek compensation in the form of

rent from users of their rights-of-way (the Michigan Telecommunications Act

notwithstanding). With regard to TCG's competitive non-neutrality and

discrimination arguments, the court stated that the claims had no merit because

Dearborn had been attempting to impose a similar ordinance on Ameritech. TCG

argued, however, there was also discrimination because the terms of the

agreements were not identical. To this, the court replied that terms need not be

identical. In fashioning the terms of rights-of-way occupancy, cities may consider

size of the provider, the contemplated use of the rights-of-way, space available,

and the like. Comparable, not identical, agreements are required. And, fees and

rates need not be the same. The court rejected TCG's section 253(a) claim

stating that since the regulation was "neither discriminatory nor unreasonable,"

there was no section 253(a) entry prohibition. The court also rejected Dearborn's

third party claim against Ameritech. Implicitly finding no meritorious section

253(c) claim arising out of the disparate treatment of ILEC and CLEe, the court

---_._..----~



held that Dearborn could not subject Ameritech to regulation or fees because of

its existing statewide franchise. All rulings are on appeal to the 6th Circuit. Since

the ruling contained many errors of law and fact, TCG is confident it will in the

Circuit Court of Appeals.

TCG's arguments before the trial and appellate courts are substantially the

same. First, the City of St. Louis decision concerned whether a city has the

power to assess any charge or is prevented from doing so by federal law. It does

not address the question of whether a fee is excessive or unreasonable. TCG's

argument that "fair and reasonable compensation" under section 253(c) requires

cost-based fees as a matter of federal law is based on three considerations.(such

arguments were made prior to the finding that "fair and reasonable" means the

cost of administering the rights-of-way as held in Bell Atlantic-Maryland, Inc. v.

Prince.George's County, Maryland). First, the principal meaning of

"compensation" is to make one whole for costs or expenses incurred. Second,

section 253(c) only permits cities to recover compensation "for use" of rights-of

way. These words would be meaningless without a linkage between the amount

of compensation and the burden generated by such use. Third, decisions prior to

passage of the FTA, such as Northwest Airlines, Inc. v. County of Kent, 510 U.S.

355 (1994), have already established that charges for use of public facilities must

be cost-based to satisfy distinct and affirmative "reasonableness" requirements

imposed by federal law. These reasonableness requirements are similar to

those in section 253(c). (In Northwest, the court found that the federal

"reasonable" limitation on head taxes which cities could assess on airline



passengers under the Anti-Head Tax Act meant that fees must (1) be based on a

fair approximation of costs, (2) not be excessive in relation to the benefits

conferred, and (3) not discriminate against interstate commerce.) As to section

253(c)'s competitive neutrality and discrimination requirements, TCG argues that

treating ILECs and CLECs differently violates the letter and spirit of section

253(c). Such treatment is discriminatory, because dominant incumbents are

exempted. It is not competitively neutral because the cost of providing service

for TCG and other new entrants will be "artificially higher, without regard to their

comparative efficiency, thus putting TCG at a competitive disadvantage. Finally,

as to section 253(a), TCG argues that since the ordinance provides criminal

penalties for noncompliance, there is a prohibition on entry.

The state claims were eventually decided in favor of TCG on March 8, 1999

where the state court held Dearborn had indeed violated Michigan state law.

TCG Detroit v. City of Dearborn, No. 98-803837 (Wayne Co. Cir. Ct. filed Mar. 8,

1999) discussed below.

9. BeliSouth Telecommunications v City of Seneca, No. 8:98-3451-13 (D.S.C.

filed April 28, 1999) (Tax Injunction Act does not divest court of jurisdiction

where state fails to provide "plain, speedy, and efficient remedy.") The court

denied the City's motion to dismiss for lack of subject matter jurisdiction. The

court held the Tax Injunction Act only applies if a "plain, speedy, and efficient

remedy" is available in state court. To provide a sufficient remedy, the state must

provide taxpayers with a hearing where taxpayers may obtain a judicial

determination on constitutional claims. The opportunity to contest must be a



meaningful one. South Carolina has no such procedure.

South Carolina here did have a refund procedure which replaced its earlier

pay-under-protest procedure for certain taxes. It did not apply to municipal taxes.

The statute also provided there was to be no other remedy to contest taxes.

Judicial action was even barred. The state argued, however, that the statute's

inapplicability to municipal taxes meant that declaratory relief must implicitly be

available in a state court. The court stated that, at best, the state's argument

meant there was an uncertainty as to the availability of a remedy. Since there

was no "plain, speedy, and efficient remedy" within the meaning of the Tax

Injunction Act, the court would have subject matter jurisdiction.

10. Bell Atlantic-Maryland, Inc. v. Prince George's County, Maryland, No. CCB

98-4187,1999 U.S. Dist. LEXIS (D. Md May 24,1999) (In 1998, Prince George's

County adopted a telecommunications ordinance that imposed onerous

franchising and regulatory requirements on telecommunications services

providers in the County. The Ordinance contained the following provisions: i) all

providers, including resellers, must obtain a County franchise; ii) All providers,

including resellers, must pay a franchise fee of 3% of gross revenues (including

revenues of affiliates) to the County; iii) franchise applications must provide

detailed information regarding engineering, ownership, a description of the

services, financial information, and any additional information that the County

requests; iv) the County may consider the "managerial, technical, financial and

legal qualifications," the nature of the proposed facilities and services, the

applicant's record of right-of-way use in other communities, whether the



application will serve the public interest, and such other factors as the County

deems appropriate; v) franchisees must provide services, facilities, and

equipment to the County free of charge; and vi) the County must approve

transfers, including changes of control based on sale of stock. Based on a

complaint filed by Bell Atlantic, the district court held that the County's Ordinance

and requirements constituted a "barrier to entry" in violation of Section 253 of the

Communications Act. Notably, the court is the first to explicitly hold that a

franchise fee based on a percentage of gross revenues constitutes an unlawful

economic barrier to entry. The court reasoned that because the County's 3%

franchise fee was not directly related to the companies' use of the public rights

of-way, and was not set at a level designed to compensate the County for its

actual costs of administration, it was a barrier to entry in violation of Section 253.

In so holding, the court rejected the TCG Detroit v. City of Dearborn federal court

decision (on appeal) that had upheld a 4% franchise fee. The Maryland court

found that the Dearborn decision failed to consider the pro-competitive, de

regulatory policies underlying the Telecommunications Act of 1996 generally, and

Section 253 in particular. By holding that a violation of Section 253(c) is also a

violation of 253(a), the question of whether there is federal jurisdiction over

253(c) claims is now solved by pleading that both 253(a) (where jurisdiction is not

questioned) and 253(c) have been violated.

The court preempted the ordinance in its entirely and enjoined the County

from enforcing any aspect of the ordinance. The court also adopted a narrow

definition of the scope of permissible municipal right-of-way "management," and



thus follows the trend set by other decisions, including AT&T Communications of

the Southwest. Inc. v. City of Dallas, BellSouth Telecommunications v. City of

Coral Springs, AT&T Communications of the Southwest. Inc. v. City of Austin,

and the FCC in Classic Telephone and TCI Cablevision of Oakland County.

Looking to the FCC's Classic decision, the court found that permissible

"management" activities include: "regulat[ing] the time or location of excavation to

preserve effective traffic flow, prevent hazardous road conditions, or minimize

notice impacts; requiring underground versus overhead construction; requiring a

company to pay fees to recover an appropriate share of increased street paving

costs; enforcing local zoning regulations; and requiring indemnification of the City

against claims arising from the company's excavation. The court further held that

resellers cannot be subject to any regulation by local authorities under the guise

of "right-of-way management." [U]nless a telecommunications

company... physically impacts the public rights-of-way by installing, modifying, or

removing telecommunications lines and facilities, it is not 'using' the rights-of

way... and the County may not charge it a franchise fee." This approach should

prevent local franchising authorities from attempting to "franchise" the provision

of telecommunications over a cable system's existing dark fiber.

C. State Court Decisions

1.City of Hawarden v. US West Communications, Inc., 1999 Iowa Sup. LEXIS 73

(Iowa Mar. 24, 1999)(ordinance requiring three percent gross revenue "user fee"

from nonmunicipal utility is unlawful tax to the extent it exceeds regulatory costs,

contrary to state laws granting CPCN and statutory easements, and contrary to



FTA).

Hawarden assessed a percentage of revenue fee for use of public property,

including utility rights-of-way. However, city utilities were exempt. US West

sued. US West argued that while cities could regulate utility use of rights-of-way

and even charge fees to cover administrative costs, to the extent these fees

exceeded administrative costs, they were unlawful taxes. US West also claimed

the ordinance conflicted with state laws which provided US West a CPCN to

operate throughout the state and easements to install facilities on public rights-of

way. US West also claimed the different treatment of city utilities violated section

253(c). The Iowa Supreme Court agreed with US West stating: To the

extent. .. [the ordinance] purports to require a revenue-based "user fee" as a

prerequisite to providing telephone service in Hawarden, it conflicts with Iowa

Code sections 476.29(6),477.1 and.3, as well as the Telecommunications Act of

1996. Section 476.29(6) states that the "only" authority required for a utility to

provide local telephone service is a certificate of public convenience and

necessity, with tariffs approved by the Iowa utility Board. Section 477.1 grants the

utility an easement to install its equipment along public roads, while subsection

(3) directs payment to such easements when installation occurs on private

property. Whereas ordinance 549 purports to exempt city utilities from paying

the user fee imposed on private entities, the federal act requires that any fees

exacted from telecommunications providers be "competitively neutral and non

discriminatory.

2. Iowa Telephone Association v. City of Hawarden, 589 N.W.2d 245 (Iowa 1999)



(47 U.S. C. § 541 (b) prevents states from prohibiting a city, which is a cable

operator, from providing telecommunications). Hawarden passed a measure

authorizing the city to form a utility to provide a cable system. The Iowa

Telephone Association, an association of wireline providers, sought declaratory

relief claiming that Iowa law did not allow cities to operate "telephone systems."

The Supreme Court disagreed. It acknowledged that the City of Abilene decision

meant that Iowa could pass a law prohibiting cities from offering

telecommunications services. In this case, however, Hawarden had been

authorized by the state to operate a cable system. Because Hawarden qualified

as a cable operator under federal law. It was protected by 47 U.S.C.

§541 (b)(3)(B) which provides that franchising authorities may not impose

requirements that have the purpose and effect of "prohibiting ... the provision of

telecommunications services by a 'cable operator."

3. TCG Detroit v. City of Dearborn, No. 98-803837 (Wayne CO.Cir.Ct. filed Mar 8,

1999). The federal court remanded state claims as more appropriate for

resolution in state court. Under the Michigan Telecommunications Act, local

municipalities were required to grant access permits to use rights-of-way to

telecommunications service providers. Sections 251-253 of the Michigan law

only allowed cities to review and restrict access to protect the health, safety, and

welfare of the public. The law provided mandatory processing times, provided

that access and use should not be unreasonably denied; provided for bonding

not to exceed reasonable restoration costs; provided that permits should be

issued on a nondiscriminatory basis; and provided that fees should not exceed



the "fixed and variable costs" to cities incurred in granting permits and

maintaining rights-of-way.

TCG raised several claims, including violations of sections 251-253 of the

Michigan Act. Dearborn moved for summary judgment claiming, among other

things, that the new Act unlawfully infringed upon its constitutional consent and

franchise powers. The court held the law to be constitutional.

There was also a state Equal Protection claim raised by TCG. The court

found it to be res judicata, because it was essentially the same as the federal

Equal Protection claim decided by the federal court. The court further noted,

however, that the equal protection claim was under appeal in the federal

decision. Wayne County Circuit Judge Battani issued an Opinion and entered an

Order on June 11, 1999 regarding Dearborn=s Motion for Partial Reconsideration

of the Court=s March 8, 1999 Opinion and Order upholding the constitutionality

of the Michigan Telecommunications Act (AMTA@) and TCG Detroit=s Motion for

Summary Disposition. The Court denied Dearborn=s Motion for Partial

Consideration noting that Dearborn=s arguments raised the same subject matter

that the Court had previously ruled on. Thus, the Court again rejected

Dearborn=s constitutional challenge premised on Article 7, Section 29 of the

Michigan Constitution.The vast majority of the Court=s 37 page Opinion dealt

with TCG Detroit=s Motion for Summary Disposition. The Court determined that

the compensation provisions of the draft franchise agreement were illegal

including' 2.1 requiring a 4% franchise fee; '2.2 requiring certifications of

franchise fee calculations; '2.4 requiring franchise payment audits; '2.5



requiring Amost favored nations@ treatment; '3.1 a requiring free emergency

communications interconnection; '5.2 requiring a $50,000 one-time fee; '5.3

requiring services to the City at TCG Detroit=s lowest rate; '5.4 requiring free

facilities to the City; '5.5 requiring free emergency use of TCG Detroit facilities;

and' 8.2 requiring the filing of TCG Detroit financial statements. These sections

of the draft agreement were determined to be in violation of the Afixed and

variable costs@ limitation of '253 of the MTA. In addition, the Court concluded

that certain of the compensation provisions above and ' r 9.1, 9.2, and 9.6

(erroneously cited as '9.7 in the Opinion and Order) of the draft agreement,

which sections attempted to impose certain transfer restrictions on TCG Detroit,

involved matters exclusively delegated to the MPSC and/or were unrelated to the

City=s right to manage its rights-of-way. Although striking down the specific

compensation sections of the draft agreement, the Court upheld the vague

compensation directives of ' , 1.9 (compensation shall be Aas public interest may

require@) and 1.10 (franchise fee shall be negotiated Abased upon the value of

services for similar agreements and other pertinent factors@) of the ordinance.

In upholding those provisions, the Court determined that the ordinance was a

legislative act which must be construed, if possible, to preserve its validity.

Therefore, the Court concluded that these vague provisions must refer to or

inherently incorporate the Afixed and variable costs@ limitation. Other TCG

Detroit arguments regarding the illegality of various sections of the ordinance and

draft agreement were rejected by the Court. Specifically, the Court determined

that TCG Detroit=s discrimination argument would be rejected because of an



alleged failure to show that TCG Detroit is similarly situated to Ameritech; the

ordinance may require a Afranchise,@ as opposed to an MTA Apermit,@ since

those terms are functionally equivalent; and the ordinance does not impose a tax

since, as construed by the Court, compensation is limited to Dearborn=s Afixed

and variable costs.@Dearborn is required to file and serve its Afixed and variable

costs@ analysis by July 3D, 1999. The Court=s Opinion should prevent Dearborn

from attempting to pursue any exotic interpretations of the MTA=s Afixed and

variable costs@ limitation. For example, the Court specifically rejected

Dearborn=s arguments that compensation, if reasonable, prevents a court from

looking behind the methodology used to establish the compensation;

compensation may be established based upon the Afair market rental value@ of a

municipality=s rights-of-way; and a percent of a telecommunications provider=s

revenues may be used as a Aproxy@ for a municipality=s Afixed and variable

costs. @ It is anticipated, however, that Dearborn will attempt to allocate an

unreasonable amount of its total expenditures in determining its Afixed and

variable costs@ attributable to use of its rights-of-way by telecommunications

providers.

4.City of Chattanooga v. BellSouth, No. 96-CV-1155 (Hamilton Co. Cir. Ct., filed

Jan. 4, 1999. )(fees deposited in general revenue fund, assessed without regard

to actual cost and not reasonably to regulatory costs, are unlawful taxes.) The

court stated that a city may act in proprietary and governmental capacities. In a

proprietary capacity, a city may charge rent. Where a city acts in its

governmental capacity, it can regulate, but only in furtherance of its police power.



Under Tennessee law, police power regulation may even intrude upon a

statewide franchise. When acting in its governmental capacity, the city may

charge fees but only to defray regulatory costs; these fees must bear a

reasonable relationship to the activity being regulated and must not be

disproportionate to expenses incurred. The court believed the fees in this case, if

considered rent, would conflict with the BellSouth's statewide franchise. They

also qualified as regulatory fees, and since such fees were in excess of the costs

of regulation, they constituted an unlawful tax.

S.U.S. West Communications, Inc. v. City and County of Denver, NO.98CV-691

(Denver City and CO.Ct. Mar 5, 1999). The court found that Denver's ordinance

imposing franchise fees on US West conflicted with state constitutional

provisions prohibiting cities from exercising police powers in a manner that

infringed upon the provider's right to provide "pre-existing" service, as opposed to

providing new facilities or service. The ordinance also conflicted with US West's

statewide franchise and C.R.S. 28-S5-102(b) which provides that no further local

authorization or franchise is required for telecommunications providers to

conduct business in a municipality.

6. AT&T Communications of the Northwest and AT&T Wireless v. City of Eugene

[site] AT&T Communications of the Northwest, AT&T Wireless, TCI, US West

and Sprint PCS challenged the City of Eugene, Oregon's ordinance which

imposed a registration requirement, two percent fee on all persons engaged in

"telecom activity" (including cable companies engaged in the provision of cable

service), a license requirement and an additional seven percent fee on a such



persons using the public rights-of-way (including resellers). AT&T moved for

summary judgment, arguing that the ordinance violated section 253 of the

Federal Act and sought a declaratory ruling that the ordinance was invalid and an

injunction against the City's further enforcement of the measure. Ruling from the

bench, the judge granted AT&T's motion.

7. AT&T v. City of Denver [site]

AT&T challenged an ordinance adopted by the city that would, among other

things, require telecom providers that use the rights-of-way to compensate the

City based on a percent of revenue. AT&T challenged the ordinance in state

court and was granted judgment on the pleadings in March 1999 based on the

following counts: the ordinance violated state rights-of-way law, and it amounted

to an improper franchise, in violation of state statute and case law. The Judge

scheduled a trial on damages.

8. TSC v. City and County of San Francisco

TCI's subsidiary, TSC, which holds the cable franchise in the city and county

of San Francisco, brought suit in May 1999 against the city and county seeking to

enjoin or be exempted from the CCSF's recently adopted Excavation Code and

the Regulation (street cut ordinance). The Ordinance imposes a number of

significant preconditions and/or limitations on TSC's ability to construct its cable

system in the rights-of-way including, without limitation, the following: (a) CCSF

requires TSC to pave large areas of streets unaffected by the excavation; (b)

CCSF prohibits TSC from excavating certain streets for a period of five years;

and (c) CCSF imposes unreasonable burdens and unnecessary trench backfilling



and repaving requirements; and (d) CCSF imposes joint excavation requirements

which substantially interfere with TSC's ability to install, repair and maintain its

cable television systems. TSC contends that CCSF's enactment of the

Excavation Code and the Regulation, including the excavation fee and

excavation-related preconditions and/or limitations, constitutes a breach of the

Franchise with TCI; a breach of the implied covenant of good faith and fair

dealing contained in the Franchise; an improper unilateral modification of the

Franchise; an unconstitutional impairment of contract; a violation of 47 U.S.C. §

542; a violation of the Contracts Clauses of the United States and California

constitutions, respectively; and violations of the Takings and Due Process

Clauses of the United States and California Constitutions, respectively. In

addition, CCSF's imposition, without the approval of two-thirds of its voters, is

effectively is an unauthorized tax on its franchisees, and violates Article 13 of the

California Constitution.

9. Alachua County v. State of Florida, ([cite]May 13, 1999) The Alachua County

Electric Utility Privilege Fee Ordinance imposed a monthly fee on electric utilities

for the "privilege" of using county rights-of-way to deliver electricity to consumers

in Alachua County. The court held that the Privilege Fee is not related to Alachua

County's costs regulating the use by electric utilities of the county rights-of-way

and is not related to the cost of maintaining the portion of county rights-of-way

occupied by electric utilities. "This court has held that cities have the power "to

impose a charge for the use and occupation of the streets by [a utility company]

embraced in the power given to the city to regulate its streets." The court stated
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that local governments have the authority to require that utilities be licensed

pursuant to their police power, and that governments may require a reasonable

fee to cover the cost of regulation. The court cited City of Chattanooga V.

BellSouth Telecommunications, Inc. 1 F. Supp. 2d 809 (E.1) Tenn. 1998), for the

proposition that a franchise or "rental" fee as general revenue was an indication

of the fee being a tax rather than rent. The court held that it was undisputed that

revenue was to be deposited in the general revenue fund and used, among other

ways, to provide tax relief to taxpayers, a uniquely governmental use of funds,

making it an unlawful tax.



C. State Court Decisions

1.City of Hawarden v. US West Communications, Inc., 1999 Iowa Sup. LEXIS 73

(Iowa Mar. 24, 1999)(ordinance requiring three percent gross revenue "user fee"

from nonmunicipal utility is unlawful tax to the extent it exceeds regulatory costs,

contrary to state laws granting CPCN and statutory easements, and contrary to

FTA).

Hawarden assessed a percentage of revenue fee for use of public property,

including utility rights-of-way. However, city utilities were exempt. US West

sued. US West argued that while cities could regulate utility use of rights-of-way

and even charge fees to cover administrative costs, to the extent these fees

exceeded administrative costs, they were unlawful taxes. US West also claimed

the ordinance conflicted with state laws which provided US West a CPCN to

operate throughout the state and easements to install facilities on public rights-of

way. US West also claimed the different treatment of city utilities violated section

253(c). The Iowa Supreme Court agreed with US West stating: To the

extent ... [the ordinance] purports to require a revenue-based "user fee" as a

prerequisite to providing telephone service in Hawarden, it conflicts with Iowa

Code sections 476.29(6),477.1 and.3, as well as the Telecommunications Act of

1996. Section 476.29(6) states that the "only" authority required for a utility to

provide local telephone service is a certificate of public convenience and

necessity, with tariffs approved by the Iowa utility Board. Section 477.1 grants the

utility an easement to install its equipment along pUblic roads, while subsection

(3) directs payment to such easements when installation occurs on private



property. Whereas ordinance 549 purports to exempt city utilities from paying

the user fee imposed on private entities, the federal act requires that any fees

exacted from telecommunications providers be "competitively neutral and non

discriminatory.

2. Iowa Telephone Association v. City of Hawarden, 589 N.W.2d 245 (Iowa 1999)

(47 U.S.C. § 541 (b) prevents states from prohibiting a city, which is a cable

operator, from providing telecommunications). Hawarden passed a measure

authorizing the city to form a utility to provide a cable system. The Iowa

Telephone Association, an association of wireline providers, sought declaratory

relief claiming that Iowa law did not allow cities to operate "telephone systems."

The Supreme Court disagreed. It acknowledged that the City of Abilene decision

meant that Iowa could pass a law prohibiting cities from offering

telecommunications services. In this case, however, Hawarden had been

authorized by the state to operate a cable system. Because Hawarden qualified

as a cable operator under federal law. It was protected by 47 U.S.C.

§541 (b)(3)(B) which provides that franchising authorities may not impose

requirements that have the purpose and effect of "prohibiting ... the provision of

telecommunications services by a 'cable operator."

3. TCG Detroit v. City of Dearborn, No. 98-803837 (Wayne CO.Cir.Ct. filed Mar 8,

1999). The federal court remanded state claims as more appropriate for

resolution in state court. Under the Michigan Telecommunications Act, local

municipalities were required to grant access permits to use rights-of-way to

telecommunications service providers. Sections 251-253 of the Michigan law



only allowed cities to review and restrict access to protect the health, safety, and

welfare of the public. The law provided mandatory processing times, provided

that access and use should not be unreasonably denied; provided for bonding

not to exceed reasonable restoration costs; provided that permits should be

issued on a nondiscriminatory basis; and provided that fees should not exceed

the "fixed and variable costs" to cities incurred in granting permits and

maintaining rights-of-way.

TCG raised several claims, including violations of sections 251-253 of the

Michigan Act. Dearborn moved for summary judgment claiming, among other

things, that the new Act unlawfully infringed upon its constitutional consent and

franchise powers. The court held the law to be constitutional.

There was also a state Equal Protection claim raised by TCG. The court

found it to be res judicata, because it was essentially the same as the federal

Equal Protection claim decided by the federal court. The court further noted,

however, that the equal protection claim was under appeal in the federal

decision. Wayne County Circuit Judge Battani issued an Opinion and entered an

Order on June 11, 1999 regarding Dearborn=s Motion for Partial Reconsideration

of the Court=s March 8, 1999 Opinion and Order upholding the constitutionality

of the Michigan Telecommunications Act (AMTA@) and TCG Detroit=s Motion for

Summary Disposition. The Court denied Dearborn=s Motion for Partial

Consideration noting that Dearborn=s arguments raised the same subject matter

that the Court had previously ruled on. Thus, the Court again rejected

Dearborn=s constitutional challenge premised on Article 7, Section 29 of the

._-"._" .._- ----_._----------------------------------



Michigan Constitution.The vast majority of the Court=s 37 page Opinion dealt

with TCG Detroit=s Motion for Summary Disposition. The Court determined that

the compensation provisions of the draft franchise agreement were illegal

including' 2.1 requiring a 4% franchise fee; 12.2 requiring certifications of

franchise fee calculations; 12.4 requiring franchise payment audits; r 2.5

requiring Amost favored nations@ treatment; r 3.1 a requiring free emergency

communications interconnection; '5.2 requiring a $50,000 one-time fee; '5.3

requiring services to the City at TCG Detroit=s lowest rate; '5.4 requiring free

facilities to the City; 15.5 requiring free emergency use of TCG Detroit facilities;

and 18.2 requiring the filing of TCG Detroit financial statements. These sections

of the draft agreement were determined to be in violation of the Afixed and

variable costs@ limitation of 1253 of the MTA. In addition, the Court concluded

that certain of the compensation provisions above and I I 9.1, 9.2, and 9.6

(erroneously cited as 19.7 in the Opinion and Order) of the draft agreement,

which sections attempted to impose certain transfer restrictions on TCG Detroit,

involved matters exclusively delegated to the MPSC and/or were unrelated to the

City=s right to manage its rights-of-way. Although striking down the specific

compensation sections of the draft agreement, the Court upheld the vague

compensation directives of I 11.9 (compensation shall be Aas public interest may

require@) and 1.10 (franchise fee shall be negotiated Abased upon the value of

services for similar agreements and other pertinent factors@) of the ordinance.

In upholding those provisions, the Court determined that the ordinance was a

legislative act which must be construed, if possible, to preserve its validity.



Therefore, the Court concluded that these vague provisions must refer to or

inherently incorporate the Afixed and variable costs@ limitation. Other TCG

Detroit arguments regarding the illegality of various sections of the ordinance and

draft agreement were rejected by the Court. Specifically, the Court determined

that TCG Detroit=s discrimination argument would be rejected because of an

alleged failure to show that TCG Detroit is similarly situated to Ameritech; the

ordinance may require a Afranchise,@ as opposed to an MTA Apermit,@ since

those terms are functionally equivalent; and the ordinance does not impose a tax

since, as construed by the Court, compensation is limited to Dearborn=s Afixed

and variable costs.@Dearborn is required to file and serve its Afixed and variable

costs@ analysis by July 30, 1999. The Court=s Opinion should prevent Dearborn

from attempting to pursue any exotic interpretations of the MTA=s Afixed and

variable costs@ limitation. For example, the Court specifically rejected

Dearborn=s arguments that compensation, if reasonable, prevents a court from

looking behind the methodology used to establish the compensation;

compensation may be established based upon the Afair market rental value@ of a

municipality=s rights-of-way; and a percent of a telecommunications provider=s

revenues may be used as a Aproxy@ for a municipality=s Afixed and variable

costs. @ It is anticipated, however, that Dearborn will attempt to allocate an

unreasonable amount of its total expenditures in determining its Afixed and

variable costs@ attributable to use of its rights-of-way by telecommunications

providers.

4.Citv of Chattanooga v. BellSouth, No. 96-CV-1155 (Hamilton Co. Cir. Ct., filed



Jan. 4, 1999. )(fees deposited in general revenue fund, assessed without regard

to actual cost and not reasonably to regulatory costs, are unlawful taxes.) The

court stated that a city may act in proprietary and governmental capacities. In a

proprietary capacity, a city may charge rent. Where a city acts in its

governmental capacity, it can regulate, but only in furtherance of its police power.

Under Tennessee law, police power regulation may even intrude upon a

statewide franchise. When acting in its governmental capacity, the city may

charge fees but only to defray regulatory costs; these fees must bear a

reasonable relationship to the activity being regulated and must not be

disproportionate to expenses incurred. The court believed the fees in this ease, if

considered rent, would conflict with the BeliSouth's statewide franchise. They

also qualified as regulatory fees, and since such fees were in excess of the costs

of regulation, they constituted an unlawful tax.

S.U.S. West Communications. Inc. v. City and County of Denver, NO.98CV-691

(Denver City and Co. Ct. Mar 5, 1999). The court found that Denver's ordinance

imposing franchise fees on US West conflicted with state constitutional

provisions prohibiting cities from exercising police powers in a manner that

infringed upon the provider's right to provide "pre-existing" service, as opposed to

providing new facilities or service. The ordinance also conflicted with US West's

statewide franchise and C.R.S. 28-55-102(b) which provides that no further local

authorization or franchise is required for telecommunications providers to

conduct business in a municipality.

6. AT&T Communications of the Northwest and AT&T Wireless v. City of Eugene



[site] AT&T Communications of the Northwest, AT&T Wireless, TCI, US West

and Sprint PCS challenged the City of Eugene, Oregon's ordinance which

imposed a registration requirement, two percent fee on all persons engaged in

"telecom activity" (including cable companies engaged in the provision of cable

service), a license requirement and an additional seven percent fee on a such

persons using the public rights-of-way (including resellers). AT&T moved for

summary judgment, arguing that the ordinance violated section 253 of the

Federal Act and sought a declaratory ruling that the ordinance was invalid and an

injunction against the City's further enforcement of the measure. Ruling from the

bench, the judge granted AT&T's motion.

7. AT&T v. City of Denver [site]

AT&T challenged an ordinance adopted by the city that would, among other

things, require telecom providers that use the rights-of-way to compensate the

City based on a percent of revenue. AT&T challenged the ordinance in state

court and was granted judgment on the pleadings in March 1999 based on the

following counts: the ordinance violated state rights-of-way law, and it amounted

to an improper franchise, in violation of state statute and case law. The Judge

scheduled a trial on damages.

8. TSC v. City and County of San Francisco

TCl's subsidiary, TSC, which holds the cable franchise in the city and county

of San Francisco, brought suit in May 1999 against the city and county seeking to

enjoin or be exempted from the CCSF's recently adopted Excavation Code and

the Regulation (street cut ordinance). The Ordinance imposes a number of



significant preconditions and/or limitations on TSC's ability to construct its cable

system in the rights-of-way including, without limitation, the following: (a) CCSF

requires TSC to pave large areas of streets unaffected by the excavation; (b)

CCSF prohibits TSC from excavating certain streets for a period of five years;

and (c) CCSF imposes unreasonable burdens and unnecessary trench backfilling

and repaving requirements; and (d) CCSF imposes joint excavation requirements

which substantially interfere with TSC's ability to install, repair and maintain its

cable television systems. TSC contends that CCSF's enactment of the

Excavation Code and the Regulation, including the excavation fee and

excavation-related preconditions and/or limitations, constitutes a breach of the

Franchise with TCI; a breach of the implied covenant of good faith and fair

dealing contained in the Franchise; an improper unilateral modification of the

Franchise; an unconstitutional impairment of contract; a violation of 47 U.S.C. §

542; a violation of the Contracts Clauses of the United States and California

constitutions, respectively; and violations of the Takings and Due Process

Clauses of the United States and California Constitutions, respectively. In

addition, CCSF's imposition, without the approval of two-thirds of its voters, is

effectively is an unauthorized tax on its franchisees, and violates Article 13 of the

California Constitution.

9. Alachua County v. State of Florida, ([cite]May 13, 1999) The Alachua County

Electric Utility Privilege Fee Ordinance imposed a monthly fee on electric utilities

for the "privilege" of using county rights-of-way to deliver electricity to consumers

in Alachua County. The court held that the Privilege Fee is not related to Alachua



County's costs regulating the use by electric utilities of the county rights-of-way

and is not related to the cost of maintaining the portion of county rights-of-way

occupied by electric utilities. "This court has held that cities have the power "to

impose a charge for the use and occupation of the streets by [a utility company]

embraced in the power given to the city to regulate its streets." The court stated

that local governments have the authority to require that utilities be licensed

pursuant to their police power, and that governments may require a reasonable

fee to cover the cost of regulation. The court cited City of Chattanooga V.

BellSouth Telecommunications, Inc. 1 F. Supp. 2d 809 (E.1) Tenn. 1998), for the

proposition that a franchise or "rental" fee as general revenue was an indication

of the fee being a tax rather than rent. The court held that it was undisputed that

revenue was to be deposited in the general revenue fund and used, among other

ways, to provide tax relief to taxpayers, a uniquely governmental use of funds,

making it an unlawful tax.


